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QUESTIONS PRESENTED 


The first question: Can an action for criminal conversa¬ 
tion be combined with an action for a limited divorce on the 
grounds of adultery. 

The second question: When such a combination of actions 
exists and a proper motion is made by the co-defendant to 
the divorce action that such co-defendant be dropped and 
dismissed from the cause, should not the Court either drop 
such co-defendant or strike from the complaint all claims 
therein for damages against the co-defendant on the 
grounds of criminal conversation. 

The third question: When the Court proceeded to judg¬ 
ment by awarding a limited divorce on the grounds of 
adultery, did not the cause then become res adjudicata so 
that there was no continuing cause of action to be tried as 
to the co-defendant. 
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JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered October 
30, 1950, awarding the appellee, Grace B. Graber, damages 
for criminal conversation in the principal sum of Twenty- 
five Hundred Dollars ($2500.00). 

Jurisdiction is vested in this Court by Title 28, Secs. 1291 
and 1292, United States Code. 


STATEMENT OF CASE 


iu 


On August 22, 1947 the appellee filed an action 
District Court of the United States for the District 
Columbia for a limited divorce on the ground of adi^l 
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against her husband, John A. Graber, and joined the appel¬ 
lant, Ruth H. Stansbury, as required by Title 16, Sec. 417 
of the Code of the District of Columbia. In that proceeding 
the appellee charged the two defendants to the action with 
various and sundry acts of adultery; particularly one alleged 
to have been committed in Baltimore, Maryland, on June 8, 
1946. The appellee, in addition to asking for a limited 
divorce on the ground of adultery, prayed the lower Court 
that she be awarded a judgment against the appellant, Ruth 
H. Stansbury, in the sum of Twenty Thousand Dollars 
($20,000.00) for alienation of affections and criminal 
conversation. 

Subsequently the case came to be heard at various pre¬ 
trial conferences and on several motions made, and there 
was a trial of the divorce action resulting in the obtaining 
by the appellee of a limited divorce on the 20th dav of Mav, 
1949. 

One of the motions made in the proceeding in the Court 
below was to drop the appellant from the proceeding and to 
dismiss the complaint as to her on the ground that there was 
a misjoinder of action in such case, as the complaint in the 
cause attempted to state a cause of action for alienation of 
affections and criminal conversation. This was filed on 
September 18, 1947. On November 4, 1947 the lower Court 
decreed that that portion of the complaint charging the 
appellant, Ruth H. Stansbury, with alienation of affections 
be dismissed but the Court made no ruling with regard to 
the allegation of criminal conversation. 

Thereafter, namely, on October 10, 1950, the action went 
to trial on the allegations of the appellee against the appel¬ 
lant of criminal conversation between the appellee’s husband 
and the appellant. 
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STATEMENT OF POINTS 

1. The Court erred in not dismissing the 
the allegations of criminal conversation and 
trial thereof. 

2. The Court erred in permitting a statutory action for 
a limited divorce to be joined with a common law action of 
criminal conversation. 

3. The Court erred in not allowing the appellant to have 
the benefit of the testimony of the appellee’s husband. 

4. The Court erred in awarding damages of Twenty- five 
Hundred Dollars ($2500.00) which was excessive. 

SUMMARY OF ARGUMENT 

The record in this case shows conclusively that the pri¬ 
mary purpose of the appellee in filing her suit was to obtain 
a limited divorce. The joining of the appellant as a defend¬ 
ant was required by the laws of the District of Columbia. 
A divorce action is statutory. An action for alienatioii of 
affections and criminal conversation is not statutory. The 
joinder of the two causes of action is entirely repugnant 
legally. 

Since the Court below thought that that part of the appel¬ 
lee’s action for alienation of affections should be dismissed, 
it follows logically that the action for criminal conversation 
should also have been dismissed. 

When the Court below granted the divorce, appellee’s 
whole action became res adjudicata. 


zomplaint on 
permitting a 
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ARGUMENT 

So far as can be determined, this is a case of first impres¬ 
sion in this Court. 

A divorce action is entirely statutory. Title 16, Sec. 417 
of the Code of the District of Columbia requires that where 
there is a corespondent that such party be joined as a 
defendant. That was done in this case. 

The prayer of the complaint for a monetary judgment 
against the appellant “for alienation of affections and crim¬ 
inal conversation” was mere surplusage. 

All of the allegations of the complaint relating to any 
illicit intercourse between the appellant and the appellee’s 
husband were merely to sustain the prayer of the appellee 
that she be granted a limited divorce. 

The joinder of the appellant as a defendant to the cause 
was required by statute and therefore when these two 
factors are combined it is plain that the prayer for monetary 
damages was not properly based. The only legal right, if 
any, the appellee had for damages against the appellant had 
to be asserted in a separate action—a tort action—brought 
for the sole purpose of obtaining a monetary award for 
claimed alienation of affections and criminal conversation. 

Apparently the Court below recognized this fact when it 
dismissed the claim for alienation of affections but failed 
to make any order on the motion that the claim of criminal 
conversation be dismissed also. 

The error of the whole matter is that the Court below 
allowed what was mere surplusage in the complaint, namely, 
the prayer for damages against the appellant to proceed to 
trial and to award damages after the limited divorce had 
been granted. 


CONCLUSION 


It is submitted that the court below erred in awarding- 
judgment in this proceeding, against this appellant. Accord¬ 
ingly, it is urged that the order and judgment of the court 
below be reversed. 

Respectfully submitted, 

Walter M. Evans 
512 Travelers Bldg. 

1108 East Main Street 
Richmond, Virginia 
Attorney for Appellant 

March 20, 1951. 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3415-47 


Grace Graber, Plaintiff 

vs. 

John A. Graber and Ruth Stansbury, Defendants . 


Filed Aug - . 22, 1947, Charles E. Stewart, Clerk 


COMPLAINT FOR LIMITED DIVORCE 
(ADULTERY), ETC. 

1. Plaintiff, Grace Graber, an adult citizen of the 
United States, and resident of the District of Columbia for 
more than two years prior to the filing of this action, sues 
the defendants in their own right, for relief as provided in 
Title 16, Sections 403, 410 and 415 of the Code of Laws 
for the District of Columbia. 

2. That defendant, John A. Graber, is an adult citizen 
of the United States and at present a resident of Richmond, 
Virginia, and is sued in his own right as husband of 
plaintiff. 

3. That defendant, Ruth Stansbury, is an adult citi¬ 
zen of the United States and a resident of the District of 
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Columbia, and is sued herein as co-respondent, anjd for 
damages. 


4. Plaintiff and defendant husband were lawfully inter¬ 
married May 24, 1930 at Alexandria, Virginia; that of said 
marriage no child has been born. 

5. That during the married life of plaintiff and defend¬ 
ant husband your plaintiff did everything in her power for 
the comfort and welfare of defendant, his home and family; 
that notwithstanding said disposition of plaintiff the defend¬ 
ant committed the grievances as hereinafter related. 

6. Defendant husband has treated plaintiff in a cruel 
and inhuman manner for a period of more than six months 
prior to the date of their separation, on to wit, June 8, 1946, 
having prior to the filing of this action had his attentions 
centered outside his home, in that he remained away tjhere- 
from to associate with the woman named herein ab co¬ 
respondent; that at times when defendant would remain 
away from his home overnight and for two or three days 
at a time, attending functions or trips with “the fellows”, 
your plaintiff learned that his companion, the co-respondent 
herein, was likewise on a vacation; that upon said husband’s 
return he would give false explanations as to his where¬ 
abouts or fail to advise plaintiff in the premises; that while 
the husband herein would bring articles of wearing apparel 
back with him from said trips to plaintiff, the tags disclos¬ 
ing where said purchases were made were removed from 
the articles, and plaintiff learned the trips made by said 
husband to Boston and Atlantic City were in reality trips 
only to Baltimore. 


7. That in the early days of the month of June, 1946, 
said husband defendant informed plaintiff, his wife, thkt he 
was journeying to Richmond, Virginia, to leave Friday 
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morning, June 7, 1946, and to return on Saturday evening, 
the following day, but later refusing to state the date when 
he would return from Richmond; plaintiff wife was refused 
his consent for her to accompany him on this trip; defend¬ 
ant husband left for Richmond, as he advised, on June 7, 
1946, taking his overnight grip with him, and in reality went 
to Richmond, but on the same day took a train back to 
Washington, arriving in Washington, D. C. about 6:40 p. 
m.; that at the time said husband left Washington on June 
7, 1946, for Richmond, he had planned to meet the co¬ 
respondent in Baltimore; that upon arriving at Union Sta¬ 
tion, Washington, D. C., he boarded a train bound for New 
York, getting off at Baltimore, where he spent the evening 
at the Southern Hotel; that on Saturday morning, June 8, 
1946, said husband checked out of said hotel, having con¬ 
cealed from plaintiff information as to his plans as related 
herein pertaining to his journey to Baltimore, intending to 
deceive his wife into believing he was in Richmond. 

8. That on Saturday morning, June 8, 1946, defendant 
husband and said Ruth Stansbury, co-defendant herein, met 
in Baltimore, and did register as husband and wife at the 
Lord Baltimore Hotel, and occupied the room as husband 
and wife; that at about midnight plaintiff, in company of 
private detectives, gained admission to the room so occupied 
by defendants, and found them together scantily dressed, 
and at which time said private detectives caused photographs 
to be taken of the defendants in said room, where defendant, 
Ruth Stansbury, was found hiding in a closet; your 
plaintiff charging defendants committed acts of adultery in 
the Lord Baltimore Hotel, Baltimore, Maryland, on the 
afternoon of June 8,1946. 

9. Plaintiff further charges defendants committed 
divers other acts of adultery with each other at divers times 
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and places, as will more fully appear at the final termination 
of this action, particularly charging defendants committed 
acts of adultery with each other at the Lord Baltimore and 
Southern Hotels, both in Baltimore, Maryland, between the 
period of August 21, 1944, and date of filing of this action. 

10. That defendant, Ruth Stansbury, well knew 
defendant, John A. Graber, was the lawful husbatid of 
plaintiff, having all been friends until plaintiff became sus¬ 
picious of the illicit love affair herein; that plaintiff has here¬ 
tofore pleaded with said Ruth Stansbury to leave plain¬ 
tiff’s husband alone and that she, said Ruth Stansbury, 
was breaking up plaintiff’s home; said defendant, Ruth 
Stansbury, thereafter has continued her love affair with 
the defendant husband although well knowing plaintiff was 
greatly in love with her husband and at no time had given 
him any cause for divorce or separation, and well knowing 
plaintiff had a beautiful home, and that plaintiff had no 
grievance known to plaintiff against defendant husband 
prior to the wrongful acts of defendant, Ruth StansBury, 
as herein related; that by reason of said conduct of defend¬ 
ant, Ruth Stansbury, plaintiff’s home has been tnade 
desolute and ruined, and plaintiff has suffered in bodj r and 
mind, requiring medical attention, and from which condition 
she will continue to suffer in the future. 

11. That the co-defendant, Ruth Stansbury, is a per¬ 
son of financial means, with employment as clerk ill the 
General Accounting Office, while defendant husband has a 
lucrative position as an attorney in the Federal Government, 
assigned to the Veterans’ Administration. 

Wherefore, the premises considered, plaintiff prays: 

1. That proper process issue against defendants, and 
each of them. 
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2. That plaintiff be awarded an allowance of alimony, 
counsel fees and costs pendente lite. 

3. That plaintiff be awarded a judgment of limited 
divorce from defendant husband. 

4. That plaintiff be awarded permanent alimony, coun¬ 
sel fees and costs. 

5. That plaintiff be awarded judgment against defend¬ 
ant, Ruth Stansbury, in the sum of $20,000 for alienation 
of affections and criminal conversation. 

6. That such further relief be granted as to the Court 
shall be deemed meet and proper. 

Grace Graber 
Justice. 

John J. O’Brien, 

Attorney for plaintiff, 

Evans Building. 

District of Columbia, ss: 

Grace Graber, being first duly sworn on oath according 
to law, deposes and says that she has read the foregoing 
complaint by her subscribed, and that she knows the con¬ 
tents thereof, and verily believes the matters and things 
therein related are true to the best of her knowledge and 
belief. 

Grace Graber 


Subscribed and sworn to before me this 21 day of August, 
1947. 

Harriette E. Spalding 
Notary Public, D. C. 

My Commission expires 3/31/49. 

* * * 
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MOTION TO DROP PARTY DEFENDANT AND 
TO DISMISS COMPLAINT. 

Filed September 18, 1947, Charles E. Stewart, Clerk 

_ 

Comes now the defendant Ruth Stansbury and moves the 
Court that she be dropped as a party defendant in this cause 
of action and the complaint as against her dismissed and 
for reason therefore states as follows: 

1. The making of this party as a defendant in this cause 
of action is a misjoinder insofar as the complaint in this 
cause attempts to state a cause of action for alienation of 
affections and criminal conversation. 

2. The other party defendant named in the complaint 
would not be subject to a judgment under any circumstances 
for damages claimed in the complaint. 

3. For other reasons of record as will appear more fully 
at the time of hearing. 

William H. Collins, 

844 Shoreham Building, 
Washington 5, D. C., i 
Attorney for Ruth Stansbury. 

Copy of the foregoing motion with annexed points and 
authorities mailed, postage prepaid, this 18th day of Sep¬ 
tember, 1947 to John J. O’Brien, Esq., Evans Building, 
Washington, D. C., Attorney for the plaintiff. 

William H. Collins, 

Attorney for Ruth Stansbury. 
* * * 
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ORDER. 

Filed November 4, 1947, Harry M. Hull, Clerk 

This cause coming on for hearing on motion to drop 
party defendant and to dismiss complaint as to the defendant 
Ruth Stansbury, on the 27th day of October, 1947, and 
counsel for both the plaintiff and the defendant Ruth Stans¬ 
bury having been heard, it is by the Court this 4th day of 
November, 1947, 

Ordered and Decreed that that portion of the complaint 
charging the defendant Ruth Stansbury with alienation of 
the affections of the defendant John A. Graber be and the 
same is hereby dismissed with leave to the plaintiff to file a 
separate cause of action for alienation of affections, and the 
defendant Ruth Stansbury as to that portion of the com¬ 
plaint is hereby dropped as a defendant, and it is further, 

Ordered and Decreed that the defendant Ruth Stans¬ 
bury is granted fifteen days from the date of this order for 
filing an answer to the complaint. 

Bolitha J. Laws, 

Chief Justice. 

Copy of the foregoing order mailed, postage prepaid, this 
3d day of November, 1947, to John J. O’Brien, Esq., Attor¬ 
ney for the Plaintiff, Evans Building, Washington 5, D. C. 

William H. Collins, 
Attorney for Defendant 
Ruth Stansbury, 
Shoreham Building, 

Washington 5, D. C. 

* * * 
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JUDGMENT FOR LIMITED DIVORCE 
(ADULTERY), ETC. 

Filed May 23, 1949, Harry M. Hull, Clerk I 

This action having been fully heard in open Court, and 
it appearing to the Court that (a) plaintiff and defendant 
husband were lawfully intermarried May 24, 1930, at Alex¬ 
andria, Virginia, (b) no child has been born of said mar¬ 
riage, (c) plaintiff has been a resident of the District of 
Columbia for more than one year prior to the filing of this 
action, (d) plaintiff has proven the allegations of her com¬ 
plaint alleging acts of adultery committed between defend¬ 
ants herein, (e) plaintiff was granted a judgment of main¬ 
tenance by this Court entered in Civil Action 35,273, which 
judgment has continued in effect, and that there has been no 
reconciliation of parties to the marriage herein, (f) findings 
of facts and conclusions of law being filed herewith, and 
(g) this action requires further proceedings to determine 
damages, if any, for criminal conversation, whereupon it is, 
by the Court, this 20th day of May, 1949, 

Adjudged, Ordered, and Decreed, as follows: 

1. That plaintiff, Grace Graber, be, and she hereby is, 
awarded a judgment of limited divorce from the defendant, 
John A. Graber, on the ground of divers acts of adultery, 
same having been committed by defendant husband, John 
A. Graber, with defendant, Ruth Stansbury. 

2. No award of alimony is made herein, judgment for 
maintenance having been entered in Civil Action 35,273, and 
plaintiff is hereby not prejudiced in her right to alimony in 
this action, and said right is reserved to her without preju¬ 
dice, and this action shall remain open for this purpose. 

3. The defendant, John A. Graber, is hereby directed 
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to pay to plaintiff’s attorney of record, an attorney fee 
allowance in the sum of $300. 

4. Plaintiff is hereby directed to pay to Hans A. 
Nathan, Esquire, attorney appointed to defend herein, 
attorney fee allowance in the sum of $100., and this fee 
shall constitute a part of the taxable Court costs herein, to 
be established against the defendant, John A. Graber. 

5. That defendants pay the Court costs herein as taxed 
by the Clerk of Court. 

6. This action is hereby referred to the Assignment 
Commissioner for further prosecution by plaintiff of her 
claim and demands for criminal conversation. 

Edward A. Tamm 
U. S. District Court Judge. 

John J. O’Brien, 

Attorney for plaintiff, 

Evans Building. 

Hans A. Nathan, 

Attorney for defendant, 

John A. Graber, 

1129 Vermont Avenue, N. W. 

* * * 

JUDGMENT AWARDING PLAINTIFF DAMAGES 
FOR CRIMINAL CONVERSATION. 

Filed October 31, 1950, Harry M. Hull, Clerk 

This action having come on for further hearing, and evi¬ 
dence adduced in open Court, and argument of counsel 
thereon, the Court having entered Findings of Facts and 
Conclusions of Law herein, plaintiff having sustained the 
allegations of her complaint herein seeking damages 
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against Ruth Stansbury for criminal conversation] and 
the Court finding plaintiff is entitled to damages in th^ sum 
of $2,500.00, it is, by the Court, this 30th day of October, 
1950, 

Adjudged, Ordered, and Decreed, that plaintiff, Grace 
Graber, be, and she hereby is, awarded judgment against 
defendant, Ruth Stansbury, in the sum of Two Thou¬ 
sand Five Hundred ($2,500.00) Dollars, with costs 
against this said defendant, Ruth Stansbury. 


T. Allan Goldsborough 
U. S. District Court Judge. 

John J. O’Brien, 

Attorney for plaintiff, 

Evans Building. 

William H. Collins, 

Attorney for defendant 
Ruth Stansbury, 

Shoreham Building. 

Copy mailed postage prepaid to defendant’s attorney of 
record this 16th day of October, 1950. 

John J. O’Brien, 

Atty. for plaintiff 
* * * 


PARTIAL TRANSCRIPT OF PROCEEDINGS 
BEFORE HONORABLE EDWARD A. TAMM 
ON MAY 15, 1950. 

While in the light of Mr. O’Brien’s citation of a case 
before Judge Laws in 1940, it does not appear that this is 
a case of first impression, the Court observes that appar¬ 
ently there has been no direct adjudication on this point by 
our Court of Appeals. 
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The question, as I see it, revolves around a motion for 
determination upon the basis of the question of identity of 
parties on the question of res judicata. The Court is of the 
opinion that the co-respondent in a divorce action predicated 
on adultery brought under the District of Columbia Code 
is a statutory defendant whose rights or liabilities cannot 
be determined by the Trial Court. In other words, there is 
no decision in the divorce action between the husband and 
wife which can establish legal rights or legal liabilities of 
the co-respondent. 

Under the circumstances, the Court rules that there is 
no identity of parties in cases of this kind in which a 
co-respondent is the subject of a collateral suit as between 
the prevailing party and co-respondent for criminal con¬ 
versation, so I deny the motion for summary judgment. 

That places you in the position, Mr. O'Brien, where you 
have now lost both sides of this situation. 

(Thereupon the instant hearing was concluded.) 

* * * 

DATES OF THE FILING OF ALL PLEADINGS, 
ORDERS AND PROCEEDINGS IN THE 
RECORD OTHER THAN THOSE 
OTHERWISE NOTED 
THEREIN 

Motion to set aside and vacate judgment and grant new 
trial—Filed November 10,1950. 

Motion for Summary judgment—Filed May 10, 1950. 

Defendant Stansbury’s Points and Authorities in Opposition 
to Motion for Summary Judgment — Filed May 10, 
1950. 

Order denying Motion for Summary Judgment—Filed May 
22,1950. 
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Findings of Facts and Conclusions of Law—Filed October 
31,1950. 

Plaintiff’s Opposition to Motion to Vacate and Set Aside 
Judgment and Grant New Trial—Filed November 14, 
1950. 

Order Overruling Motion for New Trial—Filed November 
IS, 1950. 

Notice of Appeal—Filed November 28,1950. 

Order Extending the time for filing the record on Appeal 
and docketing the Proceedings — Filed December 11, 
1950. 

Designation of Record—Filed December 18, 1950. 

Order extending the time for filing the Record on Appeal 
and docketing the Proceedings—Filed January 11,1951. 

Order allowing Ruth Stansbury to post a supersedeas bbnd 
Filed December 13,1950. 

Receipt of Clerk of the District Court showing such bjond 
was posted—Filed December 13,1950. 

Bill of costs against defendant Stansbury—Filed Novem¬ 
ber 25,1950. 

Statement of costs—Filed December 6,1950. 

Certified Record of official Court Reporter of proceedings 
held May 9,1949. 

Certified Record of Official Court Reporter of Proceedings 
held May 2,1950. 

Official Transcript of Proceedings held May 15, 1950. 

Official Transcript of Proceedings held October 10 and 11, 
1950. 
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Questions Presented 


Can an action for divorce on grounds of adultery be 
joined in an action for criminal conversation? 

Was there a final termination of the action for divorce 
and damages for criminal conversation upon the entry 
of judgment for limited divorce? 

Is a judgment in a divorce case against a co-respond¬ 
ent binding on the co-respondent in an action for dam¬ 
ages for criminal conversation? 
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No. 10,919 

Ruth H. Stansbury, Appellant 
v. 

Grace B. Graber, Appellee 

APPEAL FROM THE UNITED STATES DISTRICT COuAt 
FOR THE DISTRICT OF COLUMBIA 


APPELLEE’S BRIEF 


Counter Statement of Case 

In addition to appellant’s statement of case on pa£es 1 
and 2 of appellant’s brief there are the following facts: 
Both defendants were personally served with process in 
the District of Columbia and the co-defendant (co-respond¬ 
ent) who is appellant herein, appeared through counsel of 
her own selection, which counsel filed a general appearance 
and answer to the complaint denying the charges of adul¬ 
tery. 

On Nov. 14th, 1947 when the lower Court decreed that 
that portion of the complaint charging appellant, Ruth H. 
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Stansbury with alienation of affections be dismissed, it was 
dismissed without prejudice and leave granted to file a 
separate action for alienation of affections. 

On May 9th, 1950 when the case came on for hearing in 
the lower Court, attorney for appellant requested that the 
appellant be given a separate trial in so far as the question 
of criminal conversation was concerned. This request was 
granted by the Court. No demand for jury trial was ever 
made. It was not until a motion for a new trial was made, 
that the question of a jury trial was raised for the first 
time. 


Summary of Argument 

The main purpose of the appellee in filing suit was to 
obtain a limited divorce, and damages for alienation of 
affections and criminal conversation. The joinder of the 
causes is procedurelv correct. 

Since the Court maintained o separate trials at the 
request of the appellant, she cannot complain that the Court 
erred in this respect. 

Alienation of affections and criminal conversation are 
two separate and distinct actions and dismissing of one 
does not necessarily follow that the other has to be dis¬ 
missed. 

When the Court below granted the divorce the action be¬ 
came res ad'judicata as to the question of adultery. There 
was still the question of damages for criminal conversation 
to he decided. 
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Argument 

I 

While a Divorce Action is Entirely Statutory and a 
Criminal Conversation Action is a Common Law Action 
Nevertheless the Mere Fact That the Actions Were 
Joined Did Not Prejudice the Appellant in Any! Way 
Since There Were Two Separate Trials; One Based on 
the Divorce Action and One Based on the Criminal Con- 
versation. 

The plaintiff in his complaint * * * may join either as 
independent or as alternate claims as many claims either 
legal or equitable or both as he may have against an op¬ 
posing party. 

Where the claims are against same parties there can be 
no misjoinder of claims, Atlantic Lumber Corps, vs. South¬ 
ern Pacific, 6 F. R. Service 18a, 11,1; 2 F. R. D. 313 ID. C. 
Ore. 1941). 

Claims in contract and tort may be joined in the same 
complaint: ' 

Munzer v. Swedish American Line, 2 F. R. Serv. 

18a. 11, Case 1. 

Plaintiff may join legal and equitable claims and may 
pray for all relief, legal and equitable to which he is en¬ 
titled. 

Bowles vs. Cohen, 8 F. R. Serv. 18a, 23, Case 1 

(D. C. E. D. Pa. 1944); 

U. S. vs. Adamic, 7 F. R. Serv. 18a, 23, Case 1; 

54 F. Supp. 221. 

Claim for money damages may be joined with a claim 
for injunctive relief in an action under the antitrust laws. 

Columbia River Packers Assoc, vs. Hinton, 1 F. R. 

Serv. 38b, 12 Case 1. 34 F. Supp. 970 (p. C. 

Ore. 1939). 
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By the enabling act which conferred on the Supreme 
Court of the United States the rule making power to pre¬ 
scribe and regulate pleadings, practice and procedure for 
civil actions in the District Courts of the United States/ 1 ’ 
the Court was also authorized to “* * * unite the general 
rules prescribed by it for cases in equity with those in ac¬ 
tions at law so as to secure one form of civil action and 
procedure for both (2) . In the exercise of the power so re¬ 
posed in it the Supreme Court promulgated the Federal 
Rules of Civil Procedure which became effective on Sep¬ 
tember 16, 1938, to govern the procedure in the District 
Courts of the United States in all suits of a civil nature, 
whether cognizable at law or in equity.” 

Rule 2, Federal Rules of Civil Procedure, which is the 
Keystone to the new procedure reads: 

“Rule 2. One Form of Action. There shall be one 
form of action to be known as ‘Civil Action.’ ” 

The purpose and effect of this rule is to abolish the pro¬ 
cedural distinction between actions at law and suits in 

This question is the subject matter of an article written 
by Judge Alexander Holtzoff, titled “Equitable and Legal 
Rights and Remedies under the New Federal Procedure”, 
and is published in 31 Cal. L. Rev. 127 (1943) abridged in 
7 F. R. Serv. 995. 

Unlimited joinder of actions is authorized. 

This is a repudiation of the common law rules of joinder 
of actions, which the common law judges could state but 
couldn’t explain and which the common people had to bear 
equity, as well as to abrogate the differentiation between 
various form of actions at law. 

1 Act of June 19. 1934. 48 Stat. (1934) 1064 ; 28 U. S. C. (1941) 723(b) (c). 

1 Thid. 



5 


as they would bear perils of war and contagious diseases. 
25 Georgetown Law Journal. 

Single litigation of all existing grounds for relief be¬ 
tween the parties which could be conveniently hearjl and 
adjudicated together without injustice. 

The modern tendency of the courts is to relax the rigid 
rules of pleadings and to hold that a bill is not multifa rious 
where causes set forth in a bill may more conveniently be 
tried in a single suit where it will avoid the multiplicity of 
suits, and where the relief sought in each case is ojf the 
same general character and no unreasonable hardship will 
be caused the parties against whom the relief is askeji 
Abbott vs. Loving, 303 Ill. 154. 


The general policy of equity discountenanced a multiplic¬ 
ity of suits and looked with favor upon the bringing together 
in a single litigation of all existing grounds for relief be¬ 
tween the parties which could be conveniently heard and 
adjudicated together without injustice. 

See Brown vs. Guarantee Trust & Safe Deposit Col, 128 
U. S. 403. 


The appellant states that when the court below dismissed 
that part of the complaint for alienation of affections, it 
follows that the action for criminal conversation shoulld be 
dismissed. This argument is fallacious. Alienaticjn of 
affections and criminal conversation are two separate and 
distinct actions. Alienation of affection is the enticiijig or 
alluring of one’s spouse whereas criminal conversatipn is 
the tort aspect of adultery. The dismissing of one aption 
does not necessarily follow that the other action has to be 
dismissed. 
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When the Court below granted the divorce action the 
matter became res adjudicate, as to the question of adultery 
There was still the question of damages for criminal con¬ 
versation to be decided. 

The Court maintained that two separate trials should be 
had. This was at the request of the appellant, she cannot 
complain now that the Court erred in this respect. 

The appellee maintained that the issue of adultery in 
hearing Grace Graber vs. John Graber was res ad judicata 
on this issue. Nevertheless the Court held that the question 
of adultery had to be proved again. Whereupon the ap¬ 
pellee adduced such proof. So that the appellant was not 
prejudiced in any way. 

It appears if anyone was prejudiced in this case it was 
the appellee, who had to prove the adultery before two 
different judges, since the second judge refused to admit 
evidence of the first trial proving adultery. 

In regard to the statement of points that the Court erred 
in awarding damages of $2,500, which is claimed to be ex¬ 
cessive, this question has not been discussed in the argument 
of appellant’s brief. However it should be pointed out that 
in a case decided in this jurisdiction Eclov vs. Birdsong, 83 
App. D. C. 104, it was held that $10,000 was not excessive 
damages for criminal conversation in view of undisputed 
record showing degradation and duplicity of defendant and 
irreparable injury inflicted on plaintiff. 

It appears that the brief submitted by the appellant is 
unique in that not a single authority has been cited to sup¬ 
port the arguments. 





Conclusion 

For the foregoing reasons it is respectfully submitted 
that the judgment of the lower court be affirmed. 

Respectfully submitted, j 

JOHN J. O’BRIEN, 
HENRY J. SIEGMA^, 
Attorneys for Appellee, 

216 Evans Building, | 
Washington 5, D. 0. I 
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REPLY BRIEF FOR APPELLANT 


SUMMARY OF ARGUMENT 

Title 16, Section 417 of the District of Columbia Code, 
compelling a known co-respondent in a divorce action based 
on adultery to be made a defendant, is a statute with a limited 
purpose. It is a companion measure to Section 418 of the 
same Title intended to preserve the integrity of divorce suits. 

Section 417 gives the co-respondent a standing in the 
divorce suit compatible with the public interest and public 
welfare which the statute was intended to protect. Evei(i if 
innocent, such a third party might be reluctant to appJear 
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if the statute did not require that he be joined as a codefend¬ 
ant. 

The codefendant is entitled to file pleas, cross-examine 
witnesses and present evidence to refute the charges of 
adultery; but the codefendant has no other rights in the 
action. 

The attempt by the appellee and the action by the lower 
court, to enlarge the statutory limited position of the appel¬ 
lant in the lower court were without legal authority. 

ARGUMENT 

Appellee’s Contention That Appellant was Not Prejudiced 
by the Joinder of Actions in This Proceeding, Ignores the 
True Purposes of Title 16, Section 417, of the District of 
Columbia Code Requiring that a Co-Respondent in a 
Divorce Action Based on Adultery be Made a Defendant. 

This action was instituted and tried, as the record and 
appellee’s brief both establish, upon the mistaken theory that 
appellant could be brought into the action under Title 16, 
Section 417 of the District of Columbia Code, for the limited 
purposes intended by that statute, and then could be dealt 
with as a general defendant under the Federal Rules of Civil 
Procedure. In reply we attempt to show below that this was 
a misconstruction of the Code section in question and a mis¬ 
apprehension and misapplication of the Federal Rules of 
Civil Procedure. 

If, as we contended in our original brief, the appellant was 
not properly before the lower court for any purpose but to 
respond in any proper mode she might elect to follow to all 
allegations charging her with illicit sexual intercourse with 
appellee’s husband, then all effort to extend jurisdiction over 
her was a mere nullity. First, because there was a total 
absence of due process of law enabling the lower court to 
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give affirmative relief against appellant; and Second, the 
original action, the only action, was res adjudicata wheji the 
limited divorce was granted appellee. Whether or not ap¬ 
pellee’s alleged right of action against appellant for criminal 
conversation was thereafter barred is not now before: this 
Court, and we submit it should not even be considered. 

Appellant’s counsel regrets there are no reported cases, 
so far as his very extended research has disclosed, which con¬ 
trol the decision of the case now before this Court. 

This is not surprising for two obvious reasons: (1) This 
is the only federal jurisdiction in the continental United 
States which has the power to entertain a suit for divorce; 
and (2) the Federal Rules of Civil Procedure, applicable to 
divorce actions in the District Court of the United States 
for the District of Columbia, have no effect on divorce pro¬ 
ceedings in any state. 

Furthermore only a few states have statutes substantially 
similar to the District of Columbia Code requirement com¬ 
pelling a corespondent in a divorce action brought on the 
ground of adultery to be made a co-defendant. 

We have no difference of opinion with appellee’s counsel 
that in normal actions Rule 18 and Rule 19 of the Federal 
Rules of Civil Procedure permit a joinder of parties ai|id of 
actions under certain circumstances. This Court so held in 
Reilly v. Reilly, 86 App. D. C. 345, 182 F. 2d 108. Thai: was 
a case in which "an existing dispute between the parties” 
concerning funds and property rights was held to be properly 
joined under Rule 18 (a) with a suit for a limited divorce. 
There were no other parties to the action hut the husband 
and wife. 

Suits for divorce are purely of statutory origin an<ji the 
statute must be strictly complied with. Nelson v. Nelson, 60 
App. D. C. 156, 49 F. 2d 680. In conformity with this prin¬ 
ciple appellee named appellant a co-defendant in the divorce 
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suit, as required by Title 16, Section 417 of the D. C. Code. 
Appellant was named a co-defendant for the limited purposes 
of the divorce suit only. Legally appellant could not have 
asserted a claim in that suit against the appellee by way of 
counterclaim or otherwise; nor could appellant have ap¬ 
pealed the divorce decree. She was a mandatory party for a 
limited purpose only. We think there is a necessary legal 
distinction between such a party and an indispensable party 
to a general action. 

Nowhere in the divorce statutes of the District of Colum¬ 
bia is there given the plaintiff in a divorce suit based on 
allegations of adultery any right of recovery of any kind 
against the co-respondent statutory defendant. 

The demand of appellee for damages was at common law 
for alleged criminal conversation. If the appellee had any 
right to recover monetary damages from the appellant in this 
action, her right to do so must be found in the Federal Rules 
of Civil Procedure. It is true that the facts of the two claims 
were identical, but so would be the facts arising in a possi¬ 
ble and quite plausible divorce action based on desertion in¬ 
duced by the defendant spouse’s infatuation for another. 
Under the divorce statutes of the District of Columbia such 
third party could not be made a co-defendant in the action 
for divorce. If, however, appellee’s position in this case is 
sound, then such third party could be joined as a co-defend¬ 
ant in the divorce action under the Federal Rules of Civil 
Procedure, and in that action a claim against the co-defend¬ 
ant based on alienation of affections could be successfully as¬ 
serted by the plaintiff. Indeed, this was attempted in the case 
at bar by the appellee but the lower court struck out the de¬ 
mands of appellee for damages for alienation of affections. 

There are many reported cases holding that equity causes 
may be joined with actions at law, but the differentiating 
circumstances between that line of cases and the one now 
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before this Court is to be found in the fact that ther$ was 
no mutuality or community of interest in the primary pur¬ 
pose of the divorce suit between the appellee, Grace B. 
Graber, as plaintiff and the appellant, Ruth H. Stansbury, 
as the statutory co-defendant. 

Several States permit a corespondent in a divorce spit to 
be served as a defendant or to be admitted to the action as 
an interested intervenor. Others prohibit the naming of a 
corespondent as a defendant, or qualify the right; and % few 
require that the corespondent must be notified and given the 
opportunity to appear and defend if he or she so desires. 
Keezer, Marriage and Divorce (3rd Edition 1946), Section 
762. Statutes requiring or permitting service of a notice on 
the corespondent in a divorce action, are in effect in New 
York, California, Delaware, Wisconsin, West Virginia and 
Pennsylvania. 

The New York Statute (Cahill-Parsons, New York Civil 
Practice, Section 1151) provides that a copy of the pleading 
“may” be served on the corespondent named therein, and 
gives the corespondent the right to appear and defend. 

The California Statute (Deering’s Code of Civil Pro¬ 
cedure of the State of California, Section 1019) provides in 
part: “* * * a copy of such pleadings may be personally 
served on such named person; * * * and also makes pro¬ 
vision for substituted service. 

The Delaware Statute (Revised Code of Delaware— 
1935; 3513. Section 17), provides: 

“Any one charged as a particeps criminis shall be rfiade 
a party, upon his or her application to the Court, subject 
to such terms and conditions as the Court may pre¬ 
scribe.” 

The West Virginia Statute (West Virginia Code of 1949, 
Section 4712 [12]); and the Wisconsin Statute (Wisconsin 
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Statutes—1949, Section 247.11), are substantially identical 
with the Delaware Statute. 

The Pennsylvania Statute (Section 38 of The Divorce 
Law of May 2, 1949, P. L. 1237, as Amended by the Act of 
May 25, 1933, P. L. 1020), provides that in any case for di¬ 
vorce on the ground of adultery, the libellant shall cause to 
be served personally, or by registered mail, a notice on any 
corespondent named and identified in the libel. 

The United State District Court for the Eastern District 
of New York in Raymond v. Williston, 213 Fed. 525, 526, 
said: 


“The provisions of the New York law, by which notice 
may be given to a person named as corespondent in an 
action for divorce, and under w’hich that corespondent 
may seek to defeat the divorce or to clear his own name, 
may be said to have two purposes: (1) To prevent in¬ 
justice by making it possible to have a full representa¬ 
tion in the case of the persons concerned or to obtain 
such evidence as should be heard; and (2) to give a co¬ 
respondent standing in court to defend himself, if he so 
wishes”. 

In Klemmerv. Klemmer (1919), 182 Cal. Ill, 187 P. 85, 
a District Court of Appeals of California stated the purpose 
of the notice permitted by that State is “* * * to give one 
whose reputation might be assailed in divorce proceedings an 
opportunity to appear and defend against the offensive 
charges.” 

The joinder of the appellant as a co-defendant in this 
action was merely to permit her to produce evidence to refute 
the charges of adultery in w r hich she was alleged to have par¬ 
ticipated. She had no such “interest” as would have permit¬ 
ted her to take a more active part in the action — no such 
interest as would have been directly affected legally by the 


adjudication of the divorce action. McArthur v. Rosenbaum 
Company, 180 F. 2nd 617, 621 (U. S. C. A.—Penna. 1950). 
A different view would result in the possible distortion of the 
true status of a divorce proceeding. The state has a direct 
interest in such an action. It is one of paramount concern to 
the public welfare. Lickle v. Boone, 187 Md. 579, 51 A. 2d 
162; and Title 16, Section 418, The District of Columbia 
Code. To permit a divorce action to be weighed down and 
subordinated by many possible conflicting claims between 
the plaintiff and the corespondent defendant, would sub¬ 
stantially diminish and might even extinguish the para¬ 
mount rights and interests of the state. The many probable 
claims and cross-claims wdhich ought to be tried in entirely 
separate actions, would require a diversity of pleading; and 
of evidence alien to the purposes of the divorce suit. Some 
of the issues would be triable by a jury (as should have been 
done in the case at bar), with probable differing conclusions 
on the facts from those reached by the judge in the divorce 
action. Such a cumbrous action would probably militate 
adversely to the best interests of children of the divo rcing 
parties. Infants innocently enmeshed in a web of counter¬ 
claims foreign to their welfare which is of paramount con¬ 
cern to the court. 

Sound public policy, transcending the laudable purposes 
of the Federal Rules of Civil Procedure, requires a divorce 
action in the District of Columbia, as in all other jurisdic¬ 
tions in the United States, to be divested of every ingredient 
foreign to the immediate rights of the children of the parties 
and of the husband and wife, as between themselves. jThis, 
of course, does not prohibit adjudication of the rights of 
third parties who may have an interest in property or funds 
of the husband and wife. The proper adjudication of such 
rights is necessary to the full settlement of estate rights, the 
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children’s rights, and possible alimony and other allowances 
to be made in the divorce suit. Most states provide by statute 
for the settlement of such issues in the divorce action. In this 
jurisdiction this Court has extended the chancery powers of 
the divorce court to include them. Reilly v. Reilly, 86 App. 
D. C. 345, 182 F. 2d 108. This is because these questions are 
ancillary to the divorce action; but a claim for criminal con¬ 
versation or alienation of affections is certainly not a neces¬ 
sary or even a proper part of a divorce suit. The inclusion 
of these and similar claims can but result in a frustration of 
paramount rights which the courts are zealous to safeguard. 

CONCLUSION 

For the foregoing reasons, and those given in the Brief 
for Appellant and Appendix, it is respectfully submitted that 
the judgment of the lower court should be reversed. 

Respectfully submitted, 

Walter M. Evans 
512 Travelers Building 
1108 East Main Street 
Richmond 19, Virginia 
Attorney for Appellant 





